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OFFICE OF

THE ATTORNEY GENERAL

AusTIN,TEXAS

PRICE DANIEL April 17, 1947

ATTORNEY GENERAL

Hon. L. A. Woods, State Superintendent
Department of Education
Austin, Texas Opinion No. V-113

Re: Whether certain unpald
salaries of employees
of the Department of
Educatlion can be the
subject of a claims
bill in the 50th Legls -

Deay Sir: o lature.

You request an opinion by this Department
upon the above subject matter ss follows:

"Can unpsid sslaries of employees i
of this depsrtment be made the subject A
of a claims b1ll to be presented to the .
SOth Legislature?" Ry

In reply to our request therefor you heve
furnished us the followling additional information
with respect to these pasrticular emwployees.

i

"Seventeen employees are involved ,#%

for salaries forpthe month of Januery, gt

; 1947, and fifteen employees are involv- b,
: ed for the period February 1 through ¥

Februsry 11, 1947. ‘ N

"I am attaching s schedule giving ,
) itemized information on these employees, ;
: © thelr sslaries and titles (which 1indi- 3
cates thelr duties). These employees are ;
extra to those reguler employees author- '
1ized under the General Appropriation Act.

"The School Lunch Division was estab-
lished az & result of Governor 3tevenson's
designsting thia Departwment to admlnlater
the National School Lunch Progrem in June,
1946. Under the program Texas received
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over $3,500,000.00 to be used 1n subsi.
dizing school lunch programs in the
schools of this State,but none of these
funds can be used to pey admlinistrative
costs.,

"on April 1, 1946, Governor Steven-
son charged this Departwent with the
duty of Inspecting schoél plans and

- plants for archltectursl and engineer-
- ing safety. The School Plant Division
wes established to perform thls func-

tion.

"In both of the above cases & de-
ficiency sppropriation was granted to
finence the costs until August 31, 1946.
On September 1, 1946, the costs of these
programs were paid from contingent funds ' |
granted in the General Appropristion Act ‘
to the 'Main Division' of this Department. é
On Jenuary 1, 1947, these contingent funds
vere exhausted to the extent that the sal-
aries of these employees could not be paild.
We could not seek 8 deficlency eppropris-
tion becsuse a small balance was in this
appropriastion.

"As soon as possible after the Fif-
tieth Legislature convened, an emergency
sppropriation was requested. Thils Bill,

~S. B. 44, was signed and mede & law on

! Pebruary 12, 1947. Since this bill could |
not be mode retrosctive and since no other
funds were on hend to pey these salaries, ve
have requested the subject oplnion s to the
procedure for psylng the salarles of these
employees who have rendered bone filde services
to the State."

At the threshhold of the discussion we are '
met with the question whether or not the persons in- |
volved are in legal contemplation “employees" of your f
department. In other words, whether or not you were
authorized under the law of this State, to engage such
persons for the work to which they were assigned. It
18 necessary that thls question be resolved in the &f-
firmative before the matter of the right to compensa-
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sation 1s even considered. If such persons have not
been employed 1in pursusnce of law, they have no clelm
upon the 3tete for compensation whatsoever. '

There 1s no express statute giving the
State Superintendent or the Head of the Department of
Education suthority to sdminister the $3,500,000.00
of the National School Lunch Program. Nelther is
there such express authority for the assumptlon by
the department of the duty to inspect the school plaus
and plants for architectural and engineering safety.
If such suthority in either case exists, 1t wmust be
found elsewhere.

We think the suthority is found elsewhere
85 we shall attempt to show.

Section 1 of Article VII of the Constitution
declares:

A general diffusion of knowledge
being essential to the preservation of
the liberties and rights of the people,
i1t shall be the duty of the legislature
of the State to establish snd make sult-
able provisions for the support and maln-
tenance of an efficient system of public
free schools."

In obedlence to this constitutlionsal mendate,
the Leglslature created the office of State Superinten-
dent of Public Instruction. Article 2655 of the Revis-
~ed Clvil Statutes 1is as follows: _

"There shall be elected at each
general election, &8 State Superinten-
dent of Public Instruction, who shall
hold his office for a term of two years.
The Superintendent shsll take the offl-
cial oath and shall perform such dutles
as may be prescribed by law."

The succeeding article (2656) declares:

"The State Superintendent shsll be
charged with the administration of the
school lsws and a8 genersl superintendency
of the business relating to the public
schools of the State, * * *_ "
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There are meny other specific requirements
for the exercise of his general power of supervising
the public schools of the State.

'You advise us that Governor Stevenson had
designated your department to administer the Rational
School Lunch Progrem, snd likewise had charged your
depertment with the duty of inspecting school plans
end plents for architectural and englneering safety.

' 3ectlon 1 of Article IV of the Constitu-

tion declares that the Governor "shall be the Chief
Executive Offlcer of the State. Section 10 of the

same article reposes 1n the Governor the mandatorq

duty to "cause the laws to be falthfully executed”
- and moreover, to conduct, "in person, or in such men-
ner as shall be prescribed by law, 8ll intercourse

and business of the State * * * with the United States.,"

It cannot be s8id thet the administration of
the school-lunch programs and the inspection of school
plans and plants for srchitectural and engineering safe-
ty are not within the stetutory powers of the Superin-
tendent of Public Instruction. Nor can it be denled
that the $3,500,000.00 81d supplled by the United Sts tes
was directly conduclve . to the accomplishment of the
cherished policy of our founding fathers s indicated
in the Constltution herelnsbove quoted.

We sssume that the contribution of the United
States to the purpose named has been recelved and hses
been expended snd 1s being expended in & way satisfac -
tory to the United States, snd thet the public schools
have recelved and sre recelving the exclusive benefits
thereof'. This is & matter Into which we ere not call-
ed upon to inqulre. It 1s a fait accompli.

We sssume further that you have employed only
such persons and in such numbers as in your officisl
discretion were necessary - ilndispensable - to accomplish
the purposes for which they were employed.

Upon these basic grounds and what we concelve
to be sound legal reasons, we are of the opinlon the
persons 1nvolved were legally employed by you in the
Just exercise of your office, @s Supervising Hesd of
the Public School system of the State.
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Next, we are concerned with the question of
wvhether or not there was 1n exlstence at the time you
engaged these employees a8 law that would suthorlze
the appropriation of money from the State Treasury to
pay thelr compensstion.

Section 44 of Article III of the Constitution
prohibits the Legislature from approprlating any money
out of the Stste Tressury without s pre-exlsting law
guthorlzing the claim therefor. Thls requirement for
"pre-existing law" 1s mandatory and is without excep-
tion. There must have been such a law at the tiwe the
employees were chosen by you. We think there was such

pre-existing law ample Iln scope to asuthorlze an sppro-
pristion.

The source of the "pre-existing lav" 1s not
limited to the Constitution and stetutes, but on the
other hend includes the common-law &8s contradistin-
gulshed from the written law. Moreover, the term 1s
not limited to the expressed law but such pre-existing
law mey snd does exist where it 1s a necessary impli-
cation by constitution or statute. It 1s an elemen-
tary rule of stetutory construction that whatever 1s
necessarily implied therein 1s as much a part of the
instrument sas though 1t had been expressly stated.

The resl meaning of the law 1s the intentlon of its
makers, and when that intention 1s discovered, whether

by expression or by implicetion, it is the law in 1ts
true sense.

We have slready shown that the Constitution
and statute clothe you with authority to engage the
necessary - indispensable - employees 1In performance
of your officisl duties a3 State Superintendent of
Public Instruction. While such pre-existing lsw does
not fix the number of such employees, nor the compen=-
sation to be pald to them, 1t does create the author-
ity for the employment of the necessary number ond at
the reasonable or necessary compensalon incident there-
to. It is thls cless of pre-exlsting law we are here
denling with.

It cannot be soundly srgued that subsequent
appropristions in pursuance of such long standing pre-
existing authority would be retrospectlve in the con-
stitutional sense forbldding such laws. In truth, all
appropriation scts are in thelr nature retrospective
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because they are based solely upon the existence of s
"pre-existing law". They ore 811, however, prospec-
tive 1in their nature in the constitutionsl sense in
that the actusl taking of the money out of the Treas-
ury follows, and does not precede the epproprlation.
Our holding herein announced 1s consconant with sound
legel reasoning and moreover is clearly within ell
constitutional limitations.

~ Finally, our construction of the Constitu-
tion and statutes 1s in keeplng wlth the construction
thereof 1in Senste B1ill No. 44 of the present Session
as mentioned in your letter. It makes speclfic ap-
propriation for the precise purposes lnvolved in your
inguiry. If there is no pre-existing law for the em-
ployment, the Governor's deficlency warrsnt wes 1m-
providently allowed and pald, the spproprietion in
Senate Bill 44 is vold, and any further appropriation
in the general approprlation bill will be unsuthoriz-
ed.,

While contemporesneous construction of snoth-
er department of the government 1s not conclusive, it
1s yet highly persuasive and entltled to great welght
in the judiciel determinstion. 3See Great Southern
Life Insurence Co. vs. the City of Austin, 243 3.W.
778; Walker vs. Meyers, 266 S.W. 499; Collingsworth
County vs. Allred, 40 S.W. (2d) 13; Jones vs. Williams
45 sS.W. (2d) 130; Gulf C. & S.F. Railway Co. v. City
of Dallas, 16 S.W. (2d) 292; Galveston Causewsy Con-
struction Co. v. Galveston H. & S.A. Railway Co., 284
Fed. 137, cert. den., (U.S5.) 67 Law Ed. 1212,

Your having discharged your officlsl duty
and exercised your official discretion in determin-
ing the number of employees necessary and the compen-
sation to be pald tc them, sccomplishes the conatitu-
tional requirement prescribed as a condition to the
appropriation of compensation from the Treesury of
the State. We are not to be understood &s holdlng
that the Legislature in making such eppropriation 1is
bound by your officilal action as to the necessity for
employees, the number thereof, or the amount of com-
pensation to be paid. If the Legislature in its dis-
cretlion shoyld determlne elther of such matters other
than you have determlned them, its determilnation would
be conclusive, for there is no other way known to the
law to take money out of the Treasury of the State,
than by leglslative sppropriation.
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If, for any reason, &n employee of your de-
partment has performed his duties and has not been
pei1d, and there is no available fund from whi¢h he
may now be paid, there 1s no resson why such ¢laim
may not be embraced in the usual Miscellaneous Cleims
Appropriation Blll. There 19 no constitutionsl limita-
tion upon the power of the Legislature to meke sn ap-
propristlon from the State Treasury in payment of a
valid claim against the State in any particuler form
or &t any particular time. It mey do so at any time,
wvith possible specisl exceptions not pertinent here.

This 13 not a case of an spproprlation made
in connection with the suthority to incur a 1liability
which would operate to foreclose for all time the
question of a further appropristion as in the instances
of the purchese of materisls, construction of tulldings,
and the 1like. In such cases the very act of the Legis-
lature creating & pre-existing law for state 1lilablllity
contains the llmitation of the power to contrsct be-
yond the sum there appropristed. It is at once & power
and a8 limitation upon the extent ¢f the power.

It is important to notice the two types of
pre-existing law. Section 44 of Article III of the
Constitution is the basis for the distinction be-
tween these types. The section first forblds the Legls-
lature to provide for extrs compensation to any of-
ficer, agent, servant, or putllc contractors, after
public seprvice shall have been performed or contract:
entered into for the performence of the same, and sec-
ond forbids the employment of anyone in the nsme of
the state, unless suthorized by pre-existing law. The
distinguishing feature 1s this, in cases of contrect
ez for purcheses or construction, the pre-existing law
and the necesssesry appropriation are embodied in one
tv1li, whereas 1n the case of an employee the authority
to employ on behalf of the State Is usually found im
the constitution or stetute leng prior to the specific
appropristion for compensstion. The first cless of
crges ie 1llustrated by Nichols vs. State, 32 3.W.

452 ("The cleim of an appellant to the extent of about
$10,000 that grew out of the additionzl contrect for
the extra service wes 1n excess of the amount provided
by law for the construction of the building; hence
there was an absence of a pre-exlsting law for the con-
struction of the bullding; hence therc wes an abhsence
of a pre-existing law upon which to bsse this claiu"),
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and State vs. Haldeman, 163 S.W. 1020 ("It is true, 1in
the Nlchols cese supre, the act expressly provided thst
the swmount to be expended for the bullding therein pro-
vided for should not exceed the sum of $40,000; but we
hold thet, when the Legislsture appropriastes a specific
smount for s public bullding, this 1is equilvalent to
limiting the smount to be expended on such building to
the amount named in the appropristion biil").

This class of cases 1s further illustrated
by Fort Worth Cavalry Club vs. Sheppard, 83 S.w. (2d)
660, in which case the Supreme Court applied the prin-
c¢iples snnounced in the Nichols and Haldemsn cases to
a situetion where the Adjutent Genersl of the State
entered into @ lease contract with the Fort Worth
Cavelry Club for certain grounds for the use of the
Texss National Guard, ssylng, "When we come to con-
strue such stetutes (the powers of the Adjutant Gen-
ersl) together with the sbove quoted sppropristion sct,
it 1s ressonably ¢lear to us that the Adjutent Genersl
hed the implied power, within the ressonsdble limita-
tions of such eppropristion, to make contrscts for the
rerlod and purposes covered thereby, and no further.
This holding renders the contract 1llegsl."

The second class of "pre-existing law", and
by far the larger class, consists of general legisla-
tive authority glving the officer, department, insti-
tution, or other agency of the State the power to em-
ploy necessary assistants or employees.

Your request presents & sltuation where the
Heed of & depertment hss engsged necesssry employees
esgential to carry on his stetutory dutles, and the
employees have performed the contemplated service and
have recelved therefor no compensation. The question
is closely egnalogous to that determined by the Supreme
Court in Lightfoot v. Lane, 140 S.W. 89, where it is
said:

"Phis provision of the Comstitution
(Article VIII, § 6), 'No money shall be
drawn from the treasury but in pursusnce
of specific appropristions wade by law,'!
does not apply to relator's warrant, which
was not a payment; nor did the issulng of
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the warrant draw money cut of the tress-
ury. 3Stete v. Wilson, 71 Tex. 300, 9 8.
W. 155. The warrant could not be paid
until appropriation ghould be made, if
not theretofore made. Relator seeks only
g8 wrlt of mendamus, 'commeandling and re-
quiring respondent to draw snd deliver to
relator 8 warrant upon the Tressurer of
the Stste of Texas for the sum of cne
hundred sixty-six and 66/100 dollars in
payment of the salsry of relator s g
foresald, and that relator have judgment
for a1l costs and for general relief.f!

"The acts of the Governor charged to
have.been unlawfully done 1n vetoing snd
mutilating the sppropriation bill, 1f true,
ere vholly without relevancy to the right of
reletor to the werrsnt. The Secretary of
State, who 1s by law required to cause the
bill to be printed correctly, 1s not s party
to thls proceeding, neither 1s the Treasurer,
who must cash the werrant; hence no judgment
can be entered against either of them. Any
decision of those matters would be uncalled
for; therefore, this court will not intimate
an opinion as to elther., '

"It 1s therefore ordered that the ¢lerk
of this court lssue the writ of msndamus sz
rrayed for by relstor, directed toW. P. Isne,
Comptroller of Public Accounts of the 3tete
of Texas, commending him to issue and deliver
to relstor, Jewel P. Lightfoot, 8 warrant up-
on the Treasurer of the State of Texas for the
sum of $166.66, for sslary due relator as At-
torney General of the State of Texas fcr the
month of September, 1911, and that the respon-
dent, W. P. Lane, pay ail coste of this pro-
ceeding. * % ¥ .

: It is true, in the case of the Attorney Gen-
ersl, the smcunt of the sslary was fixed by the Con-
stitutlon itself, but this can mske no difference for.
gsuch fixiug by the Comnstituticn operatea only es a
limitetion upon the power of the Legislasture, -~ not &
prohlibitlion zgainst 211 compensation. In other words,
without such limitatlon the Leglslature 1s free to ap-
propriate wnat Lf deems to he reasonablﬂ compensation
for the services puriormed
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If the Leglslature should fail to make any p
appropristion for any officer or employee, of course, I
no compensation could be pald until such appropriastion
has been msde. Suppose, to illustrate, the Leglala-
ture should fail to make en sppropristion to the Execu-
tive Department for sssistants, stenographers or eu- {
ployees whatsoever, could it be thought for s moment ’
that the Governor could not employ the indispensable
number of secretarles and stenographers to carry on p
the work of the State? The buslness of the State must
go on. There 1s no express authorlty given to the
Governor to employ secretaries, stenographers, and the
like. Such suthority is undoubtedly implied 1n the
Constitution and statutes creating the office and de-
fining the duties of the Governor. It cennot be sup-
posed that the fremers of the Constltution or any
Legislature since that time ever contemplated or in-
tended thst the Governor function 1in the discharge of
his duties without necessary personnel. The power to
employ personnel 1s s common sense, inevitable con-
clusion by the necessary lmplicstions of the Consti- f
" tution and statutes. Suppose sgeln, 8 fire should gut
the Senste Chamber in the Capltol while the Leglsla- ' F
ture 1s in session. There 1is no constitutionsl or
statutory suthority in express form for the State to 3
be made lisble for an essembly place until the chamber
could be restored. It i3 hardly thinkable that the '
State could not psy for the rental of an appropriate '
assembly chamber to house the Senste. t

We answer your question in the effirmative.
SUMMARY |

The saslaries of employees of the Depart-
ment of Educstion employed to administer the
Netionel School Lunch Progrem, end the School .
Plant Division of the Department, for inspect- 1
ing school plans and plants for srchitectursl
and engineering safety, who have not been psid
their sslaries, may be paid by an sppropriation
to be contained in the Miscellaneous Clelms
B111l if sllowed snd included thereln by the

Leglslsture.
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Yours very truly
A OVED: Apr.17,1947 ATTORNEY GENERAL OF TEXA
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